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A.

STATEMENT OF THE CASE

J. W. Randolph, one of the defendants in the crim-

inal action United States of America v. J. W. Rand-

olph, et al, No. 19217-L, was found guilty and the Dis-

trict Court imposed upon him a sentence of imprison-

ment in the United States Penitentiary for a period of

four years, a fine of $500.00 on the first count of the in-

dictment and a fine of $500.00 on the second count of

the indictment, and that in default of payment of the

fine he be further imprisoned until said fine be paid, or

until he be otherwise discharged in due course of law.

Defendant J. W. Randolph appealed from this judg-



meiit to the Circuit Court of Appeals for the Ninth

Circuit and pursuant to the order of the District Court

(Tr. p. 37) made, executed and filed his supersedeas

bond. (Tr. pp. 40, 42.)

After the affirmance of the judgment against defen-

dant Randolph b}^ the United States Circuit Court of

Appeals for the Ninth Circuit and the spreading of the

mandate upon the minutes of the District Court, an

order to show cause was duly issued by the District

Court, which was served upon Pacific Indemnity Com-

panj^, the appellant herein. (Tr. p. 31.)

This proceeding was brought by plaintiff iDursuant

to Rule 34 of Rules of Practice of the United States

District Court for the Northern District of California,

the pertinent part of which rule reads as follows

:

"Every such bond or undertaking must contain
an express agreement by the sureties thereto that,

in case of a breach of an}^ condition thereof, this

court may, upon notice to them of not less than ten

daj^s, proceed summarily in the action, suit, case

or proceeding in which the same was given to as-

certain the amount which such sureties are bound
to pa}" on account of such breach and render a judg-
ment therefor against them, and award execution
therefor."

Upon the hearing of the order to show cause it was

stipulated that no part of the fine of $1,000.00 imposed

upon defendant J. W. Randolph had been paid and that

the plaintiff sought recovery of this amount only, and

not for any other item of damages or costs. (Tr. p. 43.)

The pertinent parts of the condition of the super-

sedeas bond sued ujDon are as follows

:
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*'and whereas the said defendant J. W. Rand-
olph desires said order allowint^ an ai^peal to oper-

ate as a su2K']'sedeas and stay of (!xeci.uion and to

be admitted to bail and to be permitted to be and
remain at larj^-e on bail pending said i)roeeedin;4S

on ai)peal to the said United States Circuit Court
of Appeals in and for the Ninth Circuit:

''NOW, THE CONDITION OF THE ABOVE
OBLIGATION IS SUCH that if the said J. W.
Randolph shall prosecute his appeal to effect, and
if he fail to make his plea good, shall answer and
pay all damages and costs and shall also person-

ally be and appear here in this court from day to

day during the present term and from term to

term of this court thereafter, pending said pro-

ceedings on appeal, and shall surrender himself

to the United States IVIarshal of this district and

be present to abide the judgment of this court or

that of the United States Circuit Court of Appeals
in and for the Ninth Circuit, and serve his sentence

and not depart the jurisdiction of this court with-

out leave thereof, then this obligation to be void;

otherwise to remain in full force and virtue."

(Tr. p. 41.)

THE ISSUE

The issue in this case is very simple. It is : Does the

wording of the condition of the supersedeas bond on

appeal, and in particular the use of the words ''if the

said J. W. Randolph shall prosecute his appeal to ef-

fect and if he fail to make his plea good, shall answer

and pay all damages and costs," impose upon the sur-

ety on the bond a liability on the failure of said defen-

dant to succeed in his appeal and on nonpajTiient of the

fine, to pay the fine imposed upon the defendant by the

judgment in the District Court?



B.

AEGUMENT

Before making our affirmative argument we shall

notice some of the arguments advanced by appellant

in its brief.

It is contended by appellant (point II, pp. 8 and 9,

appellant's brief) that Rule 34 of Rules of Practice

of the United States District Court required the bond

sued upon in this case to be in accord with the forms

prescribed by the statutes of the State of California.

We shall now consider this claim and make the point,

I.

NEITHER THE FORM OF THE BOND SUED UPON NOR THE OB-

LIGATION OF THE PARTIES THEREUNDER IS GOVERNED BY

THE STATUTES OF CALIFORNIA.

Counsel attempts in his brief to make the point that

the terms of the bond in this case must comply with

the provisions of the California Penal Code ; that Sec-

tion 1273 of the Penal Code prescribes the form of the

bond in this case ; and that said section, as construed by

the California Courts, does not provide for the pay-

ment of a fine by the surety on such bond.

In making this argument, counsel fails to recognize

the fact that Rule 34 of the United States District

Court does not prescribe the form of the bond in this

case. A reading of that rule discloses that it provides

that:

"Whenever, by the rules of this Court or of

either of the Appellate Courts or by any statute,

security is required to be given * * *, and the form
of such security is not prescribed hy such rule or



statute, tlio same may he given, at the election of
the party giving the same, either hy a bond with
sureties in the form in use at common law, or by
an undertaking given by sureties on behalf of such
party. In case such undertaking he given, the

same shall be substantially in such form as may
be prescribed or allowed by the statutes of the

State, as the same shall exist at the time the same is

given."

It is clear that this rule prescribes no .form for the

bond in the cases where the form of such security is

prescribed by rule or statute, and it is equally clear that

the rule prescribes the form only of an undertaking,

if such be given, and not of a bond.

The rule prescribes no form in this case, because,

(1) The form of the bond and the supersedeas bond

in this case is prescribed, both by statute and rule. The

applicable statute is Section 1000 R. S., 28 U. S. C. A.,

Section 869, and the rule that applies is Rule 13 of the

Circuit Court of Appeals, Ninth Circuit. Following

the above mentioned statute, said Rule 13 provides

:

"Supersedeas bonds in the District Courts must
be taken with good and sufficient security that the
appellant shall prosecute his appeal to effect and
answer all damages and costs if he fail to make hib

plea good. * * *"

(2) There is a clear distinction between a bond and

an undertaking. The principal must be a party to a

bond, but need not be a part}^ to an undertaking.

9 C. J., 8

In the instant case, the principal did join with the sur-

eties. The instrmnent, therefore, is a bond and not an



undertaking, and since Rule 34 requires the instru-

ment to be in the form prescribed by the statutes of

the State only when it is an undertaking, the rule has

no application to this supersedeas bond, excepting in

so far as the last sentence thereof refers to an express

agreement for summary judgment, which must be in-

serted in "every such bond or undertaking."

(3) Furthermore, Section 1273 of California Penal

Code, as appears from the caption and the wording of

the entire section, applies only to hail bonds, and has

nothing whatever to do with supersedeas bonds. The

pertinent section relating to supersedeas in the Penal

Code is Section 1243, which does not prescribe any

form of bond whatsoever.

II.

THE BOND IN THIS CASE COMPLIES WITH THE REQUIREMENTS
OF SECTION 1000 R. S. AND RULE 13 OF THE CIRCUIT COURT
OF APPEALS FOR THE NINTH CIRCUIT.

The rule of the Circuit Court of Appeals for the

Ninth Circuit governing the form of supersedeas and

cost bonds, so far as is pertinent in this case, is worded

as follows:

"Supersedeas bonds in the District Court must
be taken with good and sufficient security that the

appellant shall prosecute his appeal to effect, and
answer all damages and costs if he fail to make his

plea good. Such indemnity, where the judgment
or decree is for the recovery of money not other-

wise secured, must be for the whole amount of the

judgment or decree, including just damages for

delay, and costs and interest on the appeal * * *"

Counsel in his brief (p. 13) states that the condition

of the bond in this case is not in accord with the second



sentence of the above quoted rule. Obviously the sec-

ond sentence of the rule does not prescribe any form of

words or language which must go into the bond; it is

simply a direction which governs the court in fixing

the amount of the bond. This amount, according to the

prescription of the rule, must be

''for the whole amount of the judgment or de-
cree, including just damages for delay, and costs

and interest on appeal."

In other words, the court in fixing the amount of the

bond is directed by this rule to require the amount to

be sufficient to compensate the appellee for all dam-

ages, including under such designation the amount of

the judgment plus damages for delay and costs and

interest on appeal. The only part of the rule which

prescribes the form of the condition is the first sentence

thereof.

It is to be observed that Rule 13 does not relate to

hail bonds on appeal. For this reason it has no appli-

cation to the questions that were considered in Conn^

ley V. United States, 41 F. (2d) 49, since that case was

concerned with Rule 75 of the United States District

Court for the Southern District of California (p. 11

appellant's brief), which rule related soley to "Bail

After Conviction and Sentence."

Throughout his discussion of this case counsel for

appellant either overlooks or consciously^ ignores the

distinction between a bail bond and a supersedeas bond.

Much of his argument relates to the law governing bail

bonds only, particularly as we have hereinabove point-

ed out in his references to the provisions of the Cali-
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fornia Penal Code relating to bail bonds (pp. 8 and 9

appellant's brief, and the rule of the U. S. District

Court for the Southern District of California referred

to above). In this connection it is well to keep in mind

the fact that there is a plain distinction between bail

and supersedeas bonds. After conviction the defen-

dant in a criminal action may elect to remain in jail

and allow execution to be taken out against him on his

fine, or he may give a bail bond and secure his release,

still permitting execution for the fine; or, thirdly, he

may give both bail and supersedeas bonds, thus gaining

his liberty pending appeal and preventing execution

against him on the judgment of the lower court.

This leads us to a consideration of our next point.

III.

THE APPEAL BOND IN THIS CASE WAS INTENDED TO SERVE

THE PURPOSE OF A COMBINATION BAIL AND SUPERSEDEAS
BOND.

It has been made clear by many decisions in the Fed-

eral Courts that an order allowing an appeal in a crim-

inal case operates as a supersedeas insofar as the term

of imprisoimaent imposed by the judgment is concerned

without the giving of any bond whatsoever.

Connley v. United States, 41 F. (2d) 49 (C.C.

A. 9) and cases there cited.

It is equally clear that a supersedeas is entirely dis-

tinct from a bail bond on appeal and serves a different

purpose.

''The iDOwer to admit to bail under our rule 12

(2), after perfection of a writ of error is wholly

distinct from the power to allow supersedeas un-

der R. S. Section 1000. Supersedeas naturally
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stays the execution ol' a ix'iiiteutian' sc.'iiteiice ; but
its allowance, with nothing more, does not neces-

sarily mean release from custody pending a re-

view."

Hanes v. United States, 299 Fed. 296,

(C. C. A. 6).

On this same point we have the authority of our

own Circuit Court of Appeals in Connley v. United

States, supra, in which the court ordered, quoting the

words of Justice Wilbur:

"Therefore, it is ordered that bail for appellant
Connley be fixed at $12,000 and appellant Quirin
at $6,000 with the usual conditions for the appear-
ance of the appellant. Such bail bond shall not
operate as a supersedeas insofar as concerns the

issuance of execution to collect the fines imposed
unless proper supersedeas bonds are given for that

pur]30se."

A bail bond and a supersedeas bond may, how^ever,

be combined in one instrument and serve a double pur-

pose.

*'Even when supersedeas is allowed, jDlaintiff in

error, convicted and sentenced to imjirisonment,
stays in jail, not in the execution of the sentence,

but as one awaiting trial, unless he is set at large

by a proper admission to bail, which may be, as

is very common, by a suitable conihiiwtiou of sup-
ersedeas bond and bail bond with api)ropriate or-

ders, or may be by independent admission to bail,

or by due continuation of existing bail."

Hanes v. United States, supra.

The circumstances under which the appeal bond was

given in this case indicate strongly that the supersedeas

feature of the bond could have no application except

as to the payment of the fine for these reasons: (1)

No supersedeas was required as to the term of impris-
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onment, the order allowing the appeal automatically

operating as such. (2) Nothing was required in the

way of a condition for jDajmient of the costs of the ap-

peal for two reasons: (a) The United States was

not entitled to any costs on the appeal (Rule 31, sub-

division 4, C. C. A. 9). (b) The order of the District

Court allowing the appeal, supersedeas and bonds, di-

rected the giving of a cost bond in the amount of $250.-

00, which said bond was separate and distinct from the

supersedeas bond (Tr. p. 38). (3) No security was

needed for interest since a judgment for a fine in a

criminal case does not bear interest.

Pierce, et at, v. United States, 255 U. S. 398

;

United States v. Schmidt B reiving Co.,

254 Fed. 714.

If, therefore, the bond in this case is a supersedeas

bond, there was nothing for which a su23ersedeas bond

could give security excepting the payment of the fine.

The petition for the appeal was captioned, "Peti-

tion for Appeal and Supersedeas" (Tr. p. 34). The

last five lines of the petition were in these words, ''and

that during the pendency of this appeal all proceedings

had by this court he suspended, stayed and superseded,

and that during the pendency of said appeal the said

defendants and each of them be admitted to hail in such

sum or sums as to the court seems meet and proper."

(Tr. p. 35.)

The order allowing the appeal was captioned, '

' Order

Allowing Appeal, Supersedeas and Bonds." It pro-

vided among other things as follows:
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''AND IT IS ORDERED, that upon the givin^r

by said defendant J. W. Randolph of a good and
sufficient bond or und(!rtaking- in the sum of $10,-

000.00 and conditioned as required by law and the
rules of this (^ourt, all further proceedings in this

court be suspended and stayed as against said de-

fendant, J. W. Randolph until the final determina-
tion of said appeal by the said United States Cir-
cuit Court of Appeals, or by the Supreme Court of
the United States upon a petition for writ of certi-

orari;" (Tr. p. 39).

Taking into consideration therefore the terms of the
petition for the appeal, of the order allowing the ap-

peal, the language of the bond itself and the decisions

above cited, it is beyond question that the bond given

by J. W. Randolph in this case was a combination sup-

ersedeas and bail bond and that the sujoersedeas fea-

ture of the bond could have been directed only to the

securing of payment of the fine to the plaintiff.

If properly conditioned, the bond in question bound

the principal and surety to pay the fine. The only

question upon which there is room for difference of

opinion is the obligation imposed upon the parties to

the bond by the condition thereof. This question we
have stated hereinabove as the issue in the case and we
now address ourselves to its consideration.

IV.

THE SUPERSEDAS BOND IN THIS CASE, CONDITIONED FOR
PROSECUTING THE APPEAL OF DEFENDANT J. W. RAND-
OLPH WITH EFFECT, AND FOR ANSWERING ALL DAMAGES
AND COSTS, OBLIGATES THE PRINCIPAL AND SURETY, UP-
ON AFFIRMANCE OF THE JUDGMENT IN THE CRIMINAL AC-
TION, TO PAY THE AMOUNT OF THE FINE IMPOSED BY THE
JUDGMENT APPEALED FROM.

(1) That a supersedeas bond, conditioned in this
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manner, obligates the sureties on the bond to jDay the

amount of the judgment appealed from, has been de-

cided in many civil cases.

Catlett V. Brodie, 9 Wheat. 553.

Jerome v. McCarter, 21 Wall 17.

Pease v. Rathhun-Jones Engineering Co.,

243 U. S. 273.

American Surety Co. v. North Packing Co.,

178 Fed. 810 (C. C. A. 1st Circuit).

Bosenstein v. Tarr, 53 Fed. 112 Affirming
District Court decision in same case,

51 Fed. 368.

Wood V. Brown, 104 Fed. 203, 206.

In the case of

Pease v. Rathhun-Jones Engineering Co.,

supra,

the Court used this language

:

'
' The supersedeas bond was in the common form,

conditioned that the ap^jellant shall 'prosecute

its appeal to effect and answer all damages and
costs, if it fails to make its plea good'. It has
long been settled that a bond in that form binds

the surety, upon affirmance of a judgment or de-

cree for the mere payment of money, to pay the

amount of the judgment or decree."

This rule has been followed in the Circuit Court of

Appeals for the Ninth Circuit in

Pacific Coast Casualty Co. v. Harvey,
250 Fed. 952,

in which case the Court said

:

"A supersedeas bond covers any money not oth-

erwise secured, awarded by the judgment or de-

cree appealed from, as well as costs and damages
upon appeal."
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(2) Supersedeas bonds in criminal f^ascs are gov-

erned by the same rules as in civil eases.

In the case of

WiUianis r. Viiiicd States, 1 h\'iL (2d) 20:}

(C. C. A. 8th Circuit),

a case involving a supersedeas bond given for the pay-

ment of a fine, the Court expressed itself as follov^s

:

''Save and except as to those crimes conviction

v^hereof carries death as the punishment therefor

(25 Stat. 656, Sec. 6 (Comp. St. Sec. 1703) ), there

are no statutory provisions especially and solely

applicable to supersedeas bonds in criminal cases;

(b) that, as to such bonds, in all writs of error to

review other criminal cases, the same statute ap-

plies as applies to writs of error in civil cases (sec-

tion 1000, R. S. (Comp. St. Sec. 1660) ; American
Suretv Co. v. United States, 239 Fed. 680, 152 C.

C. A.514."

Again, in the case of

Solomon v. United States, 297 Fed. 95

(C. C. A. 1st Circuit),

in considering Section 1007 R. S., the Court said:

"The Supreme Court in considering Section

1007, which relates to supersedeas or sta}' of exe-

cution pending a writ of error, has held it applic-

able to criminal cases, citing cases."

In

Peters v. United States, 20 Fed. (2d) 741

(C. C. A. 8th Circuit),

the Court had for consideration the validity of a sup-

ersedeas bond in a criminal case, conditioned that de-

fendant should pay an}^ fine and costs imposed by the
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judg-ment of the District Court against him. In dis-

cussing the authority of the Court to adopt a rule re-

quiring a supersedeas bond to be conditioned for the

payment of a fine, the Court used this language

:

'

' The authority of the court to adojDt the rule is

derived from the acts of Congress (Rev. St. Sec.

1000 (28 U.S.C.A. Sec. 869; Comp. St. Sec.1660) )

relating to supersedeas bonds, and Judicial Code,

Sec. 122 (28 U. S. C. A. Sec. 219 (Comp, St. Sec.

1114) ), authorizing Circuit Courts of Appeals to

prescribe ' the form of writs and other process and

procedure.' Eev. St. Sec. 1000 (Comp. St. Sec.

1660), applies to civil as ivell as criminal cases,

and authorizes the Circuit Court of Appeals to

prescribe the form of bond in either class of cases.

There is no distinction in the character of the bond

in the two classes of cases. BotJi are antJiorized

and -fixed by the same authority, the statutes above

referred to."

See also

Hardesty v. United States, 184 Fed. 269, 274.

In referring to these and other cases, the Cyclopedia

of Federal Procedure, Volume 5, page 813, states the

rules concerning bonds, as follows

:

"Supersedeas bonds are regulated to some ex-

tent by rules of the several Circuit Courts of Ap-
peal, but there is nothing therein peculiar to crim-

inal cases.''

And again

:

"Supersedeas bonds in criminal cases are gov-

erned by the same rules as in civil cases."
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V.

THE CONDITION OF THE BOND IN THIS CASE TO ANSWER AND
I'AY ALL DAMAGES AND COSTS MUST OBLIGATE THE F'RIN-

CIF'AL AND SURETY ON THE BOND TO PAY THE PINE IM-

POSED BY THE DISTRICT COURT, OTHERWISE THE PROVIS-

ION WOULD BE ABSOLUTELY WITHOUT MEANING.

In the instant case there was no judgment for costs

against defendant J. W. Randolph in the District

Court.

Neither could there be any judgment in favor of

the United States against defendant J. W. Randolph

for any costs on ajDpeal, since Rule 31 of the Circuit

Court of Appeals, Ninth Circuit, provides among other

things

:

"Neither of the foregoing sections shall apply
to cases where the United States are a party, but
in such cases no costs shall be allowed in this Court
for or against the United States.

'

'

Moreover, a judgment for a fine in a criminal case

does not bear interest.

Pierce et al v. United States, 255 U. S. 398.

United States v. Schmidt Breiving Co.,

254 Fed. 714.

Since the United States, in the instant case, could not

obtain a judgment against defendant J. W. Randolph

for costs in either the District Court or the Circuit

Court of Appeals, and since the judgment imposing the

fine of $1000.00 did not bear interest, it is clear that

there were no costs to secure in this case, and there were

no possible damages that could accrue to the United

States, merely on account of the delay or postponement

in the payment of the fine. What meaning, then, can be
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given to the expression, "Will pay all damages and

costs", unless it is given the meaning approved in the

Supreme Court cases hereinabove cited, viz., that ap-

pellant will pay the amount of the money judgment

entered against him in the lower Court ?

To a situation of this kind the maxim *'The law

neither does nor requires idle acts", Cal. Civil Code,

Sec. 3532, applies. Certainly if the supersedeas bond

as distinguished from the bail bond feature of the bond

in suit, petitioned for, ordered by the Court and given

by the principal and surety in this case, had no purpose

whatsoever, then the order of the Court requiring the

same was a vain and idle act, something which is

neither countenanced nor allowed by the law.

CONCLUSION

It is submitted, therefore, that the bond given by

J. W. Randolph on appeal in this case is a combination

bail and supersedeas bond ; that it is in the exact form

prescribed by Section 1000 R. S., and b}^ Rule 13 of

the Circuit Court of Appeals for the Ninth Circuit;

that the requirements for supersedeas bonds in crim-

inal cases are precisely the same as those in civil cases

;

that there are many rulings in the United States Su-

preme Court and the other federal courts, to the effect

that a bond, conditioned in the manner of the bond in

the instant case, imposes a liability upon the principal

and sureties of the bond to pay the money judgment

of the lower Court ; that the expression used in the con-

dition of the bond in the instant case that appellant
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''shall answer and j)ay all daniai^T-s and f-osts" mnst
mean that he will pay the tine imposed npon him in the

District (\)nrt. Otherwise the expression is wholly

without meaning-.

Respectfully submitted,

Geo. J. Hatfield,
United States Attorney.

Lucas E. Kilkenny,
^.S'.S'^. United States Attorneij.

Attorneys for Appellee.




